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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: Attorney for Taxpayer.

SYNOPSI'S: This matter cones on stipulated facts and nenorandum of | aw,
the taxpayer having waived an Evidentiary Hearing, pursuant to the
taxpayer's protest of Notices of Tax Liability XXXXX, issued by the
Departnment on April 24, 1992, XXXXX issued by the Department on May 13,
1992, XXXXX, XXXXX & XXXXX issued by the Departnment on March 19, 1993, for
I nvested Capital Tax pursuant to the Messages Tax Act. At issue is the
guestion whether the taxpayer is "regulated by the |Illinois Conmerce
Commi ssion"” for the purposes of the Invested Capital Tax pursuant to 35
ILCS 610/2 a.1. Followng the submssion of stipulated facts and
taxpayer's nmenmorandum of law it is recomended that the issue be resolved
in favor of the Departnent.

FI NDI NGS OF FACT:

1. The requirenment that the Departnent of Revenue (hereinafter the
"Departnent”) enter its prima facie case under the provisions of 35 ILCS
120/3 and as that section may be incorporated into other taxing acts, was

wai ved by Taxpayer (hereinafter the "taxpayer") by its waiver of an



Evidentiary Hearing in this matter.

2. "Taxpayers" have received numerous assessnments for periods in
1991 and 1992. (Stipulated Fact 1). Specifically XXXXX for invested
capital tax under the Messages Tax Act.

3. All assessnents referred to in paragraph 1 above involve the
responsibility of "Taxpayers" for paying tax on invested capital under the
I1linois Messages Tax Act. (Stipulated Fact 2)

4. Taxpayer provides cellular telephone services and ancillary
services thereto. (Stipulated Fact 3)

5. During the applicable period of assessnent, at issue herein and
up to the date of the stipulation, taxpayers are excluded from applicable
tariff provisions contained in Article XIIl of the Public Utilities Act.
(See Docket 85-0477: Conm ssion Order issued February 18, 1987).
(Stipul ated Fact 4)

6. During the applicable period of assessnent, at issue herein and
up to the date of the stipulation, taxpayers are renoved from active
regul atory oversight (the nost active regulatory oversight being the filing
of tariffs), however, taxpayers remain subject to all other applicable
provi sions of the Public Utilities Act. (Finding nunber (7) See Docket 85-

0477 Conmm ssion Order issued February 18, 1987). (Stipul ated Fact 5)

7. Resellers of <cellular service are, conpetitors of the taxpayer
in that they purchase airtinme wholesale fromthe taxpayer and resell it to
busi nesses and/or individuals. However they are not required to pay

I nvested Capital Tax and are not "tel ecomruni cations carriers" as defined
in Section 5/13-202 of the Universal Tel ephone Service Protection Law of
1985. (220 ILCS 5/13-202) (Stipulated Fact 6)

8. The Departnent's position on Taxpayers' being subject to
regulation of the Illinois Comerce Comrission is partially based upon

Taxpayers being subject to paynent of Public Utility Tax. (Stipul ated Fact



7)

CONCLUSI ONS OF LAW 35 ILCS 610/2a.1. provides in pertinent part as
fol |l ows:

"Inmposition of tax on invested capital. |In addition to the taxes

i nposed by the Illinois |Incone Tax Act, there is hereby inposed

upon persons engaged in the business of transmtting nessages and
acting as a retailer of telecomunications as defined in Section

2 of the Tel ecomuni cations Excise Tax Act..., an additional tax
in the anmount equal to .8% of such persons' invested capital for
the taxable period,.... The invested capital tax inposed by this
Section shall not be inposed upon persons who are not regul ated
by the Illinois Coormerce Commission or who are not required in
the case of telephone cooperatives, to file reports wth the
Rural Electrification Administration." (Enphasis added)

The taxpayer in its brief contends that they are not regulated by the
I1linois Cormerce Commission and therefore not subject to the invested
capital tax. In order to determne if the taxpayer is regulated by the
I1linois Cormerce Commission the wvarious statutes covering the regulation
of Tel ecommuni cations and Public Utilities nust be considered. In P. A
84- 1063, effective January 1, 1986, the State of Illinois enacted the
"Uni versal Tel ephone Service Protection Law of 1985, which is codified at
220 I1LCS 13/100 et. seq.. Inits brief taxpayer contends that it is no
| onger regulated by the |1llinois Conmrerce Comm ssion in |ight of 220 ILCS
5/ 13-203, which provides in pertinent part as follows:

"The Comm ssion may, by rul emaking, exclude...(2) cellular radio

service...fromactive regulatory oversight to the extent it

finds, after notice, hearing and comment that such exclusion is

consistent with the public interest and the purposes and policies

of this Article...."
The Order in Docket No. XXXXX dated February 18, 1987 wherein the Illinois
Comrer ce Conmi ssion renoved the taxpayer from active regulatory oversight.
Taxpayer's theory is that the renoval of +the taxpayer from "active
regul atory oversight" is equivalent to the term"not regulated" as that
termis used in 35 ILCS 610/2a.1. However, the legislature in 220 ILCS

5/ 13-101 applies the Public Uilities Act to tel econmunications rates and

services as foll ows:



"....Except to the extent nodified or supplenented by the
specific provisions of this Article, Articles | through V,
Sections 9-221, 9-222, 9-222.1, 9-222.2 and 9-250, Articles X and
Xl of this Act are fully and equally applicable to conpetitive

t el econmuni cations rates and servi ces, and the regulation
t hereof . "
The Illinois Commerce Commission in its order under Docket 85-0477 cited by

the taxpayer in its brief clearly finds that the term"active regulatory
oversight"” is not the same as "deregul ation" when it states:

"Section 13-203 authorizes this Comm ssion to renove cellular

radi o service "fromactive regulatory oversight.” That |anguage
suggests this Conm ssion should maintain sone |evel of regulatory
oversight over cellular radio service. Section 13-203 further

provides that renmoval from oversight should be "to the extent it
finds...such exclusion is consistent with the public interest and
the purposes and policies of this Article." The Conmi ssion
interprets this |anguage as requiring an analysis of the of the
provisions of the Act that apply to cellular radio service and
deci di ng which provisions need not be conplied with wunder the

standard set forth in Section 13-2083. Support for this
interpretation is found in the |anguage of Section 13-103(b),
guot ed above, whi ch provi des that "conpetition should be
permtted to function as a substitute for certain aspects of
regulation....” The GCeneral Assenmbly did not direct that
conpetition be allowed to substitute for regulation, only for
certain aspects of regulation.” (1987 I1l. PUC LEXIS 10 at 50-
51)

This quote fromthe order of the Conmmission is in response to the Reply
Brief submtted by Taxpayer in the proceedi ngs urging that the Commi ssion
should totally deregulate the cellular radio service in that market area.
This the Comm ssion refused to do in 1987 and yet the taxpayer stil
persists in its argunent, in the present proceeding that this is what the
Commi ssi on has done.

Taxpayer also contends that they are no | onger subject to the Public
Utility Tax pursuant to 220 ILCS 5/2-202 (c). However, in its order dated
February 18, 1987 the Conm ssion states:

"There are no other provisions fromwhich cellular radio service

shoul d be exenpted....Article Il establishes the Conm ssion and
aut horizes its functions. It also provides for the paynent of
the public wutility tax by each public utility subject to the
provisions of the Act." (1987 Ill. PUC LEXIS 10 at 56)

Since the Illinois Coomerce Commission, which is the interpreter of the



provisions of the Public Uilities Act, deens that it retains regulatory
authority over cellular radio service pursuant to its enabling |egislation,
and the legislature has not intervened to renpbve that regul atory aspect
which was laid down in 1987, the legislature would be presuned to
understand that decision of the Commssion when it amended 35 |[ILCS
610/ 2a.1. effective Septenber 6, 1991.

Based upon the foregoing Findings of Fact and Conclusions of Law I
recommend that NTLs XXXXX be finalized in their entirety.

Ri chard A. Rohner
Adm ni strative Law Judge



